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ABSTRACT 
Section 113 of the Malaysian Evidence Act 1950 gives protection to rapist who is below 
the age of 13 years old from being charged. The provision provides for irrebuttable 
presumption of law even there is concrete evidence against the offender. Other 
commonwealth countries like United Kingdom, Hong Kong, Singapore and Australia 
had completely abolished the said presumption from their legal system. By seeing the 
development of the law in other Commonwealth countries, Malaysia is still left behind 
in the aspect of advancement and development of the law particularly Section 113 of the 
Malaysian Evidence Act 1950. In order to overcome that, some changes need to be 
considered. Section 113 of the Malaysian Evidence Act 1950 can either be abolished 
completely, following the mentioned commonwealth countries' position, or the 
presumption can be amended to be rebuttable. Other than that, the age provided in the 
section can also be reduced to 10 years old in line with that provided in Section 82 of the 
Malaysian Penal Code. 
TABLE OF CONTENTS 
Acknowledgement ii 
Abstract iii 
Table of Contents iv 
List of Cases vii 
List of Statutes viii 
CHAPTER ONE: INTRODUCTION 
1.1 Introduction 1 
1.2 Research Background 1 
1.3 Research Problem 2 
1.4 Research Objectives 3 
1.5 Research Questions 4 
1.6 Research Methodology 4 
1.6.1 Doctrinal Research Method 4 
1.6.2 Empirical Research Method 5 
1.7 Significance of Research 5 
1.7.1 to the victims of rape 6 
1.7.2 to the society 6 
1.7.3 to the academic 6 
1.7.4 to the government 7 
1.8 Scope and Limitation of Research 7 
1.8.1 Scope of the Research 7 
1.8.2 Limitations of the Research 8 
1.9 Concluding Remarks 8 
CHAPETR TWO: LITERATURE REVIEW 
2.1 Introduction 9 
2.2 Conceptual Framework 9 
2.2.1 Rape 9 
2.2.2 Age of Criminal Responsibility 10 
2.2.3 Presumptions 11 
2.2.4 The Concept of Wrongfulness 12 
2.3 Theoretical Framework 13 
2.3.1 Biological Theory of Criminality 13 
2.3.2 Psychological Theory of Criminal Responsibility 15 
2.3.3 Social Theory of Criminal Responsibility 18 
2.3.4 Islamic Theory of Criminal Responsibility 19 
2.4 Legal Framework 21 
2.4.1 History of Malaysian Evidence Act 1950 21 
IV 
2.4.2 Malaysian Child Act (2001) (Act 611) 22 
2.4.3 Malaysian Penal Code Act 574 23 
2.4.4 Islamic Law 24 
2.5 Concluding Remarks 26 
CHAPTER THREE: LEGAL COMPARISON WITH OTHER 
COMMONWEALTH COUNTRIES 
3.1 Introduction 27 
3.2 Age of Criminal Responsibility in United Kingdom 27 
3.2.1 The Abolition of Doli Incapax 28 
3.2.2 Sexual Offences Act 2003 30 
3.2.3 The Presumption at Common Law 31 
3.3 The Age of Criminal Responsibility in Hong Kong 32 
3.3.1 Juvenile Offenders Ordinance 2003 34 
3.3.2 The Irrebuttable Presumption That a Boy under 14 is 35 
Incapable of Sexual Intercourse 
3.4 The Age of Criminal Responsibility in Australia 36 
3.4.1 The Irrebuttable Presumption That a Boy Under The Age 3 7 
of 14 Incapable of Sexual Intercourse in Australian States 
3.5 The Age of Criminal Responsibility in Singapore 39 
3.5.1 The Irrebuttable Presumption That a B oy Under 13 is 41 
Incapable of Committing Rape 
3.6 Concluding Remarks 42 
CHAPTER FOUR: RESULTS AND FINDINGS 
4.1 Introduction 43 
4.2 Interview 
4.2.1 Age of Criminal Responsibility in Malaysia 43 
4.2.2 The Relation Between the Age of 13 as Specified in 43 
Section 113 of Evidence Act 1950 and the Ability 
to Penetrate 
4.2.3 Alternative Legal Action That Can be Taken for 44 
The Offence of Rape Committed by a Boy Below 
The Age of 13 
4.2.4 The Effects or Impacts of Abolishing or 45 
Reviewing the Provision to the Child Offender, 
Society and the Victim. 
4.3 Concluding Remarks 46 
v 
